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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,

v.

DAVID LEE MOSSI,
Defendant-Appellant.

NO. 48649-2021

Ada County Case No. CR01-20-37057

RESPONDENT’S BRIEF

Has David Lee Mossi failed to show that the district court abused its discretion by
sentencing him to five years, with three years determinate for stalking in the first degree?
ARGUMENT
Mossi Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
In July of 2020, David Lee Mossi continually called, texted and e-mailed his estranged

wife, Michelle Ford. (PSI, p. 18.) Michelle blocked Mossi on all electronic platforms, but he
made new e-mail addresses to contact Michelle. (PSI, p. 18.) Mossi also went to the residence
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that Michelle had been living at, and knocked on the doors in an attempt to find Michelle. (PSI,
p. 18.) Michelle reported Mossi’s conduct, and authorities contacted Mossi and told him to have
no further contact with Michelle. (PSI, p. 19.) A few hours later, Mossi sent another email to
Michelle, using a new email address, and telling her that he intended to file for divorce. (PSI, p.
19.) Police contacted Mossi again, and reiterated that he should not contact Michelle in any way,
and to only communicate through attorneys. (PSI, p. 19.) In August of 2020, police followed up
with Michelle, and she advised that Mossi had continued to email her. (PSI, p. 19.) Michelle
advised that Mossi had hacked into her accounts, and contacted her friends and family, spreading
lies and harassing them. (PSI, p. 19.)
The state charged Mossi with one count of stalking in the first degree, as he had been
convicted of stalking in the second degree in 2020. (R., pp. 29-30; PSI, p. 30.) Mossi pleaded
guilty to stalking in the first degree, and the district court sentenced him to five years, with three
years determinate. (R., pp. 31-32, 60-62.) Mossi then filed a timely appeal. (R., pp. 64-65.)
On appeal, Mossi argues that “the district court abused its discretion when it imposed an
excessive sentence.” (Appellant’s brief, p. 1.) Mossi has failed to show that the district court
abused its discretion by sentencing him to five years, with three years determinate for stalking in
the first degree.
B.

Standard Of Review
“Appellate review of a sentence is based on an abuse of discretion standard. Where a

sentence is not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear
abuse of discretion.” State v. Schiermeier, 165 Idaho 447, 451, 447 P.3d 895, 899 (2019) (internal
quotations and citations omitted). A sentence of confinement is reasonable if it appears at the time
of sentencing that confinement is necessary to accomplish the primary objective of protecting
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society and to achieve any or all of the related goals of deterrence, rehabilitation, or retribution
applicable to a given case. Id. at 454, 447 P.3d at 902. “A sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion.” Id. (internal
quotations omitted). “In deference to the trial judge, this Court will not substitute its view of a
reasonable sentence where reasonable minds might differ.” State v. Matthews, 164 Idaho 605,
608, 434 P.3d 209, 212 (2019) (citation omitted).
The decision to place a defendant on probation is a matter within the sound discretion of
the district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Reed, 163 Idaho 681, 684, 417 P.3d 1007, 1010 (Ct. App. 2018) (citations omitted). Rehabilitation
and public safety are dual goals of probation. State v. Le Veque, 164 Idaho 110, 114, 426 P.3d
461, 465 (2018). A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521. State v. Reber, 138 Idaho 275, 278, 61
P.3d 632, 635 (Ct. App. 2002) (citing State v. Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct.
App. 1982)).
C.

Mossi Has Shown No Abuse Of The District Court’s Discretion
The sentence imposed is within the statutory limits of I.C. § 18-7905. The record shows

the district court perceived its discretion, employed the correct legal standards to the issue before
it, and acted reasonably and within the scope of its discretion.
At the sentencing hearing, the district court considered “the four goals of sentencing under
Idaho law: Protection of the community, rehabilitation, punishment, [and] deterrence,” as well as
“the factors that are outlined in Idaho Code Section 19-2521 to determine what’s an appropriate
sentence.” (Tr., p. 33, Ls. 3-11.) The district court stated that “what [Mossi] did to Ms. Ford was
constant, persistent stalking of her, the significant other people in her life, getting into her personal
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matters. And [he] persisted in this behavior despite her clear expression of her individual choice,
her right not to have contact with [Mossi].” (Tr., p. 33, Ls. 19-25.) The district court stated that
“[i]t persisted. [He] kept doing this. [He] kept coming at her despite more than one admonition
from law enforcement not to contact her, not to harass her, not to stalk her. [He] kept doing it.
[He] terrorized her.” (Tr., p. 33, L. 25 – p. 34, L. 4.) The district court stated “from reading this
presentence report and looking at the nature of [Mossi’s] other offenses, she isn’t the first person
that [he’s] done this to. This occurs, it appears, after being sentenced for second-degree stalking
with another victim in Canyon County.” (Tr., p. 34, Ls. 5-10.)
The district court found it was clear that Mossi “knew exactly what [he was] about. [He]
knew exactly that the kind of conduct [he was] engaging in was wrong, that it was criminal.” (Tr.,
p. 34, Ls. 11-14.) The district court stated that “it didn’t matter what Ms. Ford thought or what
Ms. Ford wanted or her individual respect and rights as a human being. It didn’t matter what a
uniformed officer, law enforcement officer, was telling [Mossi], and it didn’t matter that [he was]
engaging in conduct that [he] knew to be criminal.” (Tr., p. 34, Ls. 15-21.) The district court
stated that Mossi’s “criminal history is particularly disturbing,” and noted “[b]attery and telephone
harassment in 1999, a burglary and attempt, the malicious injury to property in ’04, malicious
injury to property in ’07, second-degree stalking earlier in 2020 before this offense.” (Tr., p. 34,
L. 22 – p. 35, L. 2.) The district court stated that it is “problematic because [his] offenses and [his]
criminal conduct have victims.” (Tr., p. 35. Ls. 4-5.) The district court credited Mossi for
“talk[ing] about the fact that [he] broke the law. [He] talk[ed] about the fact that [he’s] accepting
responsibility,” but when Mossi talks about this offense he “minimize[s] to the point of
disappearance [of his] criminal conduct, and [he] portray[s] [himself] as the victim.” (Tr., p. 35,
Ls. 6-14.) The district court stated that Mossi portrays “what [he] did as righteous in some respect,
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motivated by virtuous feelings” even though what he did criminal, aggressive, and harassment.
(Tr., p. 35, Ls. 15-19.)
The district court found Mossi was not “amenable to treatment. Certainly not in the
community. It’s too much of a risk to have [him] out in the community.” (Tr., p. 36, Ls. 16-19.)
The district court found that Mossi was “a high risk for future stalking behavior” and a “moderate
risk potential for future violence to Ms. Ford,” noting Mossi “had two victims within the past
year,” and finding “it’s apparent from this history and the evaluation that despite the intervention
of law enforcement and judicial system, [Mossi’s] behavior continues.” (Tr., p. 37, Ls. 9-16.) The
district court stated that the instant offense “deserves a serious response,” and that Mossi is “not a
good candidate for probation.” (Tr., p. 37, Ls. 18-19; p. 38, Ls. 9-10.) The district court couldn’t
“in any respect, feel anything except that there is undue risk of future criminal conduct if [Mossi’s]
placed in the community,” and was “troubled by the thought of even what a period of retained
jurisdiction would do in [his] particular case given [his] criminal history and the criminal conduct
involved in this case and given [his] attitude about that.” (Tr., p. 38, Ls. 10-18.) Because the
district court applied the proper legal standards to the facts before it and reached a reasonable
conclusion through the exercise of reason it did not abuse its discretion.
Mossi argues that mitigating factors—mental health issues, military service, employability
and support system—show an abuse of discretion. (Appellant’s brief, p. 4.) Mossi’s argument
does now show an abuse of discretion. Mossi’s LSI score is thirty, placing him in the high risk to
reoffend category. (PSI, p. 23.) His criminal history consists of numerous crimes involving
victims, and opportunities on probation. (PSI, p. 30.) The presentence investigator stated that
Mossi “minimized his actions and often took the victim stance. When discussing his prior
convictions, Mr. Mossi presented himself as the victim in the cases.” (PSI, p. 33.) Mossi was on
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probation for a prior stalking conviction at the time of the instant offense and claimed that he was
innocent of that offense and pled guilty only to get out of jail. (PSI, pp. 13, 33-34.) The
presentence investigator stated that Mossi “appears to struggle controlling his emotions and lashes
out at others when he feels he is wronged or not in control of the situation.” (PSI, pp. 33-34.) The
presentence investigator stated that Mossi blamed Michelle “for leaving and blamed the victim’s
ex mother-in-law, from her previous marriage, for interfering in the relationship,” and Mossi
“insisted the victim was committing crimes and was mentally unstable” and that he was
“attempting to help her.” (PSI, p. 34.) Mossi completed Anger Management and Thinking Errors
as part of his 1999 conviction, and he failed to complete a fifty-two week domestic violence
treatment program following his 2020 second degree stalking conviction. (PSI, p. 34.) The victim,
Michelle Ford, reported that she “no longer feel[s] safe, [she] wake[s] up every night screaming in
terror from vivid dreams that [Mossi] is in [her] room watching [her].” (PSI, p. 20.) Michelle
stated that she “was afraid to sleep, so [she] would watch [her] daughter sleep, check to see if
[Mossi] was outside and check the doors and windows constantly.” (PSI, pp. 20-21.)
Mossi’s continuous stalking and harassment has caused great harm to Michelle, and the
sentence imposed protects the community and serves as appropriate punishment. Mossi’s LSI
score and criminal history shows that he’s not amenable to community supervision, and there’s an
undue risk to reoffend. The sentence serves as an appropriate deterrence to Mossi and other
possible offenders, and a lesser sentence would depreciate the seriousness of the instant offense.
Mossi is not suitable candidate for probation, and he has failed to show that the district court abused
its discretion by sentencing him to five years, with three years determinate for stalking in the first
degree.
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CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 15th day of September, 2021.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
ZACHARI S. HALLETT
Paralegal
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correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
KILEY A. HEFFNER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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